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ou've become a grandparent or 

stepgrandparent. For many, the 

relationships formed between 

grandparents and grandchildren are 
special. Grandparents often get to 
enjoy the pleasure of their grandchil
dren's company without the respon
sibility of raising or caring for the 
children full time. And for the grand
children, their relationships with 
grandparents may be sources of 
stable, unconditional love. Divorce, 
death of a parent or adoption of 
grandchildren, however, frequently 
threatens these relationships and 
leaves grandparents with questions 
about their rights . 

When the legislature or the courts 
make decisions about the rights of 
grandparents, they seek a balance 
between two ideals. The first is the 
value attached to allowing parents to 
care for their children in the best way 
they can . The second is the value 

attached to doing what is in the best 
interests of the children. The wishes 
or best interests of grandparents 
are not among the most important 
factors considered in making these 
decisions. 

Here are some of the most commonly 
asked questions concerning the 
rights of grandparents. The answers 
are based in general on North Dakota 
law. Specific concerns should be 
directed to a family law attorney. 
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Q 
The parents of my grandchildren 
are divorced. Do I have a right to 
visit my grandchildren? 

You may ask the district court to give you 
the right to reasonable visitation with 
your grandchildren. You can ask for this ~ 

court will consider the best interests of the 
children. However, grandparents do not have 
a right under North Dakota statutes to ask 
for visitation if the grandchildren are adopted 
by someone other than a stepparent or 
grandparent. 

while the parents are in the process of getting 
divorced or after the divorce has been grant
ed. The court presumes that grandparental 
visitation is in the best interests of the children. 
It will consider the amount of personal contact 
you have had with the children and with their 
parent(s) prior to your application. The court 
may order a home study done and may talk 
with the children to determine their wishes. If 
the court allows visitation, it may place reason
able conditions or restrictions on the visits. 
The court may also issue orders necessary 
to enforce your rights. 

g
My child is dead and the surviv

ing parent won't let me vi it my 
grandchildren. Am I entitled to 

vi t my grandchildren? 

Again, you may ask the district court to 
give you the right to reasonable visitation 
as indicated in the example above. 

y child is dead and my grand. 
ch"ldren have been adopted by a 
stepparent. Do I have a right to 

t my grandchildren? 

When children are adopted, all legal 
relationships and all rights and duties 
between the children and the biological ~ 

parent(s) cease. The adopting parent(s) 
assumes all the rights, duties and obligations' 
of a biological parent. The "former" grandpar

_______ 	 ents, however, may ask the court to give them 
the right to visit the children. The grandparent 
may apply to the court and the court will 
decide whether to grant visitation after consid
ering the same factors cited in the first ques
tion. If the grandchildren have been adopted 
by a stepparent or other grandparent, the 

Q 
The parents of my grandchildren 
are angry with me and refuse to 

. allow me to visit. Can I make 
them let me visit my grandchildren? 

Courts generally don't want to interfere 
with families because the protection of 
the parent/child relationship is consid~ 

ered important. However, because of North 
Dakota law, grandparental visitation is pre
sumed to be in the best interests of the chil
dren. Therefore, unless someone brings in 
supporting evidence to the contrary to show 
that visitation would not be in the best inter
ests, the court must recognize the visitation 
request. Again, many factors previously dis
cussed may be used to determine frequency 
and length of visitation. Upon considering all 
of the factors above, the court would issue an 
order to enforce the decision. 

Q 
y child has died and I believe 

my grandchildren would be better 
off living with me than with the 

surviving parent. Can I get custody? 

North Dakota courts view parents as the 
natural guardians of their children. They 
have the primary right to custody. This ~ 

right can only be taken away in a legal pro
ceeding where it is shown that the parent's 
ability to provide care is so inadequate that 
the children's welfare, health and safety are 
compromised or where some other extraordi
nary circumstances exist. 

It might be an extraordinary circumstance if 
a grandparent has had custody of grandchil-. 
dren for a substantial length of time and 
during that time has become the children's 
"psychological parent" (a person thought of 



as the parental figure). But even then a court 
would return the children to the custody of the 
parent unless it found that restoring parental 
custody wou ld cause serious harm to the 
children . 

I am supporting my grandchil

Q
dren. either parent is contribut· 

ing. Can I get help? 

It is the responsibility of parents to 
supf-Jort their children. If grandparents 
fu rnish the support, they may go to court 

to try to make the parents pay back the funds. 
To recover the money, however, it must be 
clear the grandparents did not intend the sup
port to be in the nature of a gift. The parents' 
responsibi lity to support their children remains 
intact even when they divorce. Divorce de
crees set an amount for the child support, 
according to a child support schedule. This 
amount is the extent of the financial duty owed 
by the parent(s) and the court will not allow 
recovery of any excess amount. 

Even if the divorce decree does not set a 
definite amount of support owed, the respon
sibility for supporting the children still belongs 
to both parents. If one or both of the parents 
do not fulfill the support responsibility, the 
ott er parent or a third person can try to re
cover the amount of support that should have 
been provided . 

In certain limited circumstances, Aid to Fami
lies with Dependent Children (AFDC), which is 
a public welfare benefit program, may be paid 
on behalf of children who are cared for by a 
relative. The children must be residents of 
North Dakota and less than age 18 or full-time 
students who expect to complete high school 
before age 19. 

Children whose parents have died, abandon
ed them or are unable to care for them be
cause of physical or mental disabilities may 
be eligible for AFDC. The caretaker must show 
that funds are needed to provide proper care. 

How can be certain that money 
I save for my grandchildren's 
education will be used tor that 

purpose? 

Depending on the amount involved and 
how complicated you are willing to make 
things, several options are available. The 
simplest is to keep the money yourself 

and make it available directly. 

You could use a formal trust with someone 
acting as trustee. This usually requires the 
services of a lawyer. It is the surest way to get 
what you want because the trustee is legally 
obligated to follow your wishes as set out in 
the trust agreement. Check with your lawyer 
for other ideas that best suit your needs. 

The parental rights of my child 

Q
have been terminated (either by 

death or court order) and my 


grandchildren have been adopted by a 
stepparent. Will these grandchildren 
inherit from me when I die? 

Most likely. Under North Dakota law, your 

~ grandchildren will inherit from you since 
the adoption by the spouse of a biologi

cal parent has no effect on the relationship 
between the children and either biological 
parent. However, to be certain, you should 
identify your grandchildren by name in your 
will. Your grandchildren will then benefit under 
your will whether you die residing in North 
Dakota or another state. 
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